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THE HERSHMAN/LEVY MEMORIAL LECTURE, DELIVERED BY
SIR NICHOLASWILSON TO THE ASSOCIATION OF LAWYERSFOR
CHILDREN ON 28 JUNE 2007.

THE EARSOF THE CHILD IN FAMILY PROCEEDINGS

1. I got alump in my throat last week. For | came across a pyence which
| had written in 2001. It said simply: “In that | confidentlypect Mr David
Hershman to become President of the Family Division in about 205Kk it
slightly follows that | support his application to become a Recordewas
David’'s advocacy in care proceedings and particularly on behahilren
which had so impressed me. He exuded such easy authority and thoughtful
wisdom as to make his submissions almost irresistible. Akaty established
an entirely different but equally distinguished profile. He prided éffren
being the outsider, without judicial aspiration. He preferredbilye difficult
cases in which, on behalf of the man in the street or thiel @hithe
playground, he tested the boundaries of the law; and, complementgh a
practice, he was the ready media commentator, always asured terms,
upon a wide range of issues relating to children in the law. AsDavid, so
with Allan: it was particularly as an advocate for childrent theemember
him. He was as courageous in court as he was in his personahdifgvas
rightly impervious to any attempt by judges to cut him shororeehe was
satisfied that they had understood his submission. In 2000 he appeared on
behalf of the National Youth Advocacy Service in the Court of Apipede A
(Contact: Separate Representatiband secured the court's general seal of

approval to the future appointment of NYAS as a child’s guardialiteam in
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private law proceedings under Rule 9.5 of the Family ProceeRinlgs 1991,
at any rate to the extent that CAFCASS, then about to beliské& might
prove unable — or occasionally unsuited — to fill that role. NYAS owosfito
me thatRe Awas the foundation of its arrival into family proceedingsaas
child’s guardian under Rule 9.5, buttressed by its legal depatis contract
with the Legal Services Commission and by the first specigliality mark
awarded to a not-for-profit organisation. Allan’s achievemersecuring that
unprecedented ruling is of itself a hugely valuable legacy bequebihbim
to children caught up in private law proceedings and, indirectlglltof us
who work in the family justice system.

. So, as | wondered about what to say tonight, it became clear tioatié was
almost a compulsory reflection of my memories of David andnAflat my
address to you, arranged indeed by the Association of Lawyershilolred,
should in some way be about the role of the child in family pdings.

. First of all, unsurprisingly, | pondered on tkeice of the child in family
proceedings. Is the child’s voice sufficiently articulatadall types of such
proceedings? How it is best articulated? Does the court listem with
sufficient care? Does the court penetrate behind whathite says to what
the child means? Does it give due weight to the child’s voids iappraisal of
the child’s best interests? Such was the first outline mapyoaddress; and,
because my answer to those questions was going to be “noeanfiagh”, my
provisional title was “The Conduct of Family Proceedings iraf&h to The
Child: Hamlet without the Prince?” Was my title neatly a@t? a barren
cliché? It is now irrelevant. For, as | thought more deeptiedided that my

address, albeit occupying some of the same ground, should halferanti



emphasis. My title, ladies and gentlemen, is “The Earbeotahild in Family
Proceedings”. | have decided to make the focus of my preéisenta you not
upon the need for the court to understand the child. Rather it is upoedil

for the child to understand the court.

. The voice and the ears are directly connected. By the Eiatatibe, so my
daughter tells me. How can children express views, in whichluda¢c most
importantly, their wishes for the future, save upon a platformsahe
understanding of the nature of the proceedings? But the need forttham,
extent appropriate to their age, to understand the proceedings surrounding
them goes far wider than a need to provide them with a platfornthér
effective expression of their views. We who work in the faritice system
need to be more imaginative about the nature and depth of thexiszp|
frustrations, worries and fears of children who are the sulgedamily
proceedings. Of course we also need to be imaginative abositubgon of

the parents. Although, like doctors, we judges need to developgesgiomal
skin which will protect us from being drawn emotionally intoithebulations

in such a way as to compromise our objectivity, we need, ontaltectual
basis, regularly to remind ourselves of the strain which ylsees imposes
upon the parents. In court, however, we often have only to lookiafdbes,

to watch their behaviour and to hear them speak in order to retteive
necessary reminder.

. But what about the strain on the children, of which the judges havsuch
visible and aural reminder? What do the children know about the procg®2ding
About the way in which they develop? About their time-scale? About the

nature of the issues? Or about the range of possible resultkfte@lsi



understanding of legal proceedings, if any, may well be detarggly from
criminal trials on television or from information, probably mfsrmation,
from friends and older siblings. They may ask themselves quediians
“Will there be a jury? Will Mum or Dad be sent to prisonA\Vbe my fault?
Who is this guardian? Will | have to live with her? Will | taken into care?
Will any one want to have me? Will | ever see Mum and Daah&gwill they
split me from my sister? Can my Nan adopt me?” Even such ehilds
realise that they do not face possible removal from theiilffamay ask
themselves questions like: “What will happen to the parerari'wbe living
with? Will I have to move home? Will | have to change school? Msg able
to see my friends? Can | keep my cat? Will we have enough ntoriexe
on?” As the proceedings continue, further questions may auisle,as: “Why
is it all going on so long? Why can't it be decided today? Wiwatreey up to?
How can they do this to me? Will they come for me in schookantfof
everyone?” And then, at the end of the proceedings, they may wéwieat
have they decided? Why have they decided it? Did they listen tblvitial
the lady? Did | tell her the right thing? Will Mum be furiowgh me? What
happens next? Can they make me?”

. | suggest that our system, of which in general we have mucé prdud, is
largely oblivious of the damaging bewilderment of children caughtnup i
family proceedings. The stress upon their fragile minds musirime cases be
awful; and it is by no means all necessary. Quite independertthe dfurning
guestion whether children presently have a sufficient voice in ogepdings,
there is an urgent need to devise a system by which, not jssinia but in all

types of family proceedings, we can dispel such of the fearsilofen as can



honestly be dispelled, inform them to some extent about the natfute
proceedings raging above their heads and answer some of themgegtich
are likely to beset them. The regosubmitted to the DCA by Cardiff Law
School in February 2006 upon the operation of Rule 9.5 suggested that
children caught up in family proceedings should have what was weliiloked
as a “passage agent” who would help them to pass with minimass st
through the proceedings into their newly arranged life. The mkysgiose of
my address is to call for more professional support for childiem are the
subject of family proceedings; to endorse the demand for more sygtem
provision of information to them about the proceedings; to discern the
situations in which it is currently provided; and to generate dehladut the
optimum way to improve the situations in which it is not cufyeprovided.
The situations in which such information is — or can reasonablypexid to
be — currently provided must primarily be those in which a guardiaraand
solicitor are made available to children; and so my discussiaisrieenclude
some survey of the extent to which they are made availablerto ¥au will
realise that | speak not in any judicial capacity; whaill say is simply the
private view, conveyed rather impressionistically and anedgotdlsomeone
who sat in the Family Division for 12 years and who continues tardeg
himself primarily as part of the family justice system.

7. We start with that most widely ratified international instient of all time, the
UN Convention on the Rights of the Child, which came into fancE9R0 and
which the U.K. ratified in 1991. We are thus committed by itschr 9.2 to

providing children with an opportunity to “participate” in family predengs
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and by its Article 12.2 to providing such children as are capafbferming
views with the opportunity to “be heard” in proceedings which affeeint
Although it would have been preferable for the children’s righteteive
information about such proceedings to be specifically addressed ln.khe
Convention, there is, as | have already suggested, no sensibleuafipdar
children to “participate” or “be heard” in proceedings until theyehbeen
appropriately informed about them. The language of both paragraphs more
naturally conjures the idea of active representation of childre the
proceedings than of the mere transmission of their views tedbhg by the
report of a neutral professional; but my view is that, in sbatecertainly not
all cases, a report of the views of children under s.7 of Hikelr€n Act 1989
probably suffices to meet our obligations under that instrument.

8. Then, however, we must note the intended development of the airigat
under the UN Convention for EU states, all of which have eatifi, in the
European Convention on the Exercise of Children’s Rights 1996. When we
learn that the UK has not signed, still less ratified,Eheopean Convention,
our suspicions arise that, no doubt for economic reasons, we are not
committing ourselves to acceptable procedures for enabling chiltre
exercise their rights. Such scepticism is born of dispiritigedence of the
failure of our governments to give reasonable priority to fajosyice; but in
this respect it may be misplaced. Other EU states, inclUehizigce, have also
failed to ratify the European Convention and, in the words of one
commentator, it has “gathered nothing but ddsEor it is, on analysis, an

ambiguous document which does not amount to much. At least, bie/8tiit
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spells out the right of children with sufficient understandingeceive all
relevant information about family proceedings in relation to themvell as to
be consulted and express their views upon them. It also requitestats; by
Article 9, to afford the court the power to appoint a speciabsgmtative for a
child in family proceedings and, by Article 4, to afford a chaldright to
apply” for such a representative. In a corruscating critiquh®fEuropean
Conventiofi Caroline Sawyer suggested that it is unclear whether, upon
application by the child, Article 4 provides that a specialesgntative must
be granted. In my view the absence of an express duty to themhild’'s
application must mean that no such duty is intended. In short I am not
convinced that our refusal to ratify the European Convention betrays
disinclination on our part to adhere in principle to the limiteddaads which
it has set.

9. Iturn to consider the circumstances in which our system pregegntlides an
appropriate vehicle for the communication of information to the dcilout
the proceedings as well, of course, as to the court about ildés chews,
wishes and feelings. There is so much to like about the At®&9 but, even
after 14 years of heavy use on my part, the reference in(&){8)‘feelings”
as well as to “wishes” always pleases me. While in o#ireas the law has
been chary of attaching significance to mere “feelingk&re in the family
jurisdiction we boldly put them at the forefront of matters whictst be
considered in every case; and my only surprise is that, probabhude a
child’s communication of wishes is effected verbally, a gaioa seems to

have arisen that it is only feelings communicated verbally, bnsl feelings
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only of children able to communicate verbally, which the subsectiquires
to be taken into account. Feelings discernible for example in #dmen in
which young children relate to parents are surely just as signifas — indeed
arguably more significant than — those which they managepess verbally.
10.Our system often, by default, leaves it to parents to contaiginformation
to children about the proceedings but it is surely usually inappreghat it
should expect them to do so, Many parents will themselves hanadequate
understanding of aspects of the proceedings, such as itsdiketge and the
procedure likely to be followed; and, even if their understanding of the
procedure is adequate, their likely emotional investment irrtecplar result
makes it profoundly difficult for them to give to the childrary @&xplanation
of the issues and of the parameters of the possible restltshei necessary
objectivity. Indeed, if the parents are themselves in caniach is likely to
be motivated to give it with the different spin reflectktheir conflicting
positions. All the more are parents motivated not to explain suwers
neutrally if they know that the views of the children are psitewlly to be
collected and may well have a crucial bearing on the resojtalthough |
accept that no doubt some parents may in combination summon tissargce
reserves of wise dispassion in their explanation of the pdiocgs to the
children, we surely need to look elsewhere, indeed to the piaiaks for the
better discharge of this duty. Apart from that rare bird, thieiswl instructed
directly by the competent adolescent, those best placed to shthédeuty
are, surely, the guardian and the solicitor for the child, wtiexg are in post;
or, | suppose, the maker of a report under s.7, although an offites mcal

authority would be less likely to be able to impart information is tegard



than a CAFCASS officer and even the latter, probably seeinghile alone
only once or twice, would scarcely have an adequate opportunity g0; dw
the judge; or a combination of them.

11. Another of the achievements of the Act of 1989 must be the poyisy
s.41, of a Children’s Guardian in gublic law proceedings, now replicated
for adoption proceedings Until preparing this address | had assumed,
particularly in the light of the way in which so much of #et of 1989 was
crafted in order to comply with what was then only the U.K.saty
obligation to observe the principles of the European Convention on Human
Rights 1950, that the right of children under Article 8 to respectHeir
private and family life necessitated the provision of a gaardh public law
and adoption proceedings. | took it as read that the court in Strasihould
have held that, in circumstances in which the potential imerée with their
right was as profound as their prospective removal from thieiogical
family, including into an adoptive placement, the only proportiodeteharge
of the state’s positive obligations under the Article would ds&ewe do, to
make the children parties to the proceedings and to cause them to be
represented by qualified independent people. To my surprise | findheéhat
Strasbourg court has not so held. Nor, on the other hand, has dilhefdise.
Surely it is only a question of time before that fairly obvicoastruction of
Article 8 is reached. NYAS tells me that such was caltaiAllan’s
construction of it.

12.In public law proceedings the role of the children’s guardian, inetandith

their lawyer, can perhaps be summarised under four headings: to siingport
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children, in particular by enabling them, in a manner apt to #ge, to
understand the proceedings and thus to cope with them less uncomfdcdabl
collect their wishes, discern their feelings and report ther@otest in court
the evidence said to justify the drastic course suggested bgddlealuthority
and, equally, the evidence marshalled against it; and to affeeutral,
professional overview of all matters relevant to the cout&germination of
where the children’s best interests lie. My subject torglates directly only
to the first of those four functions. | would add, however, that n m
experience the wishes and feelings of children in care proceedirihs
reporting of which is the subject of the second suggested functiord-taden
carry less weight than they do in private law proceedings. Thayebe two
main reasons for this: first that a care order can be gramtiy upon proof of
significant harm suffered or likely to be suffered by thédcen, with the
result that considerations referable to their protection noftsin, sadly,
override the significance which can be attached to their wiahd feelings;
second that care proceedings usually relate to children much yotiage
those who are the subject of private law proceedings. Sixty peoterre
proceedings relate to children under the age of six and, althougik lala
comparative statistic, | am confident that the averagedd children who are
the subject of private law proceedings is much higher.

13.The issue in relation to the procedural rights of children in public la
proceedings relates not to their position in legal theory but lartgelthe
problems encountered by CAFCASS in appointing a Children’s Guaatiian
sufficiently early stage. The longer | conducted the substan¢iaeng of care

cases in the Division, the more | came to realise theatingportance, for the
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entire result of the case and thus for the whole shape of the cliklel\s
future life, of the first hearing, which had taken placéeast several months
previously, usually in the family proceedings court or the county catirt
which the decision had been made whether to make an inteenomhar upon
a plan that the child be taken into short-term foster caréeh abnsidered that
that court had faced a far more difficult decision than | did.i8the guardian
in place by the time of that hearing? If so, has the guardiasuiadient time
to meet the child and to conduct necessary research, by imieand
investigation, into the circumstances and history? Whereuard@n is
appointed, it is for him or her to appoint a solicitor for the chilthere no
guardian is appointed, the court can appoint a solicitor from the aaprov
panel. But, where a solicitor alone is in position on behalhefchild at the
interim hearing, how satisfactory is it for him to be requited make
submissions about the child’s best interests without instruction faom
guardian and without the benefit of the guardian’s prior invesgigat
Although panel solicitors have far greater insights into the needkildren
than | ever had as a young barrister, | am reminded of thedtietrs in briefs
to me from the Official Solicitor in the early 1970s: “Counsél make such
submissions on behalf of the child as appear to counsel to be inlthig loast
interests”. One tended to make it up as one went along.didmidge Crichton
tells me that the family proceedings court in Wells Streetraips a scheme
designed to mitigate some of these difficulties, namely dmehiensures the
presence on duty at court every day of a CAFCASS officer, whun
children’s solicitor who lacks a guardian can at least consulth8stays that

the scheme, though useful, is a stop-gap and no substitute for a guerdian

11



is properly in post and has done the work. Under the directiokntfony
Douglas the performance of CAFCASS in the prompt appointment of
Children’s Guardians has recently improved. In the year to M20€i7 the
allocation of a CAFCASS officer to act as guardian in gaogeedings within
two days of reference from the court took place in 55% of casessathe
country; but in London the percentage was only 20%. Within 28 days the
guardian will almost always now have been allocated, includinigondon;
but even if, which | fear is a naive assumption, the datdlafasion to a
guardian is the date when she or he starts work, a delay of 28ndkes it
usually too late for effective participation at the interieahing. Anthony tells
me that the target for the current year is that all chseallocated within two
days, even if the constraints of resources upon CAFCASS reodiritsat the
downside of such front-loading were to be some extra delay tdrastage. If
such swift allocation can be reflected in the ability of ghardian actually to
do the work in time for that hearing, then in my view such is unforélyna
price worth paying.

14.Do our courts operate a sufficient procedure for professional comatiomnic
not only from but to the child in residence, contact and ophniate law
proceedings between their parents and, occasionally, others@ch cases
discharge of these twin functions is generally conducted byffareroof
CAFCASS or the local authority, who writes a report pursuanti@sd is
usually answerable for it in the witness-box. The question lethver
nowadays that is enough. If it is not enough, the court — but unfortymetel

yet the family proceedings court — has the power under Rule 9pptina a
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guardian to represent the child. The current issue surroundsoper @xtent
of the use of that power.

15.Five years ago the government accepted the need to provalegcaes which
would have enabled more frequent provision of a guardian for a child i
private law proceedings. By the Adoption and Children Act 2@0serted
into the Act of 1989 a power to make a rule in effect to reatigrivate law
proceedings specified proceedings under s.41, with the result aldasubh a
rule been made, the whole apparatus of guardians and lawyers faugd
applied as much to private as to public law proceedings. In 2002 Ms
Winterton, then the minister with responsibility for familyvlan the Lord
Chancellor's Department, explained to the House of Comfrtbas “children
should have access to separate representation more freqhantljney do at
present”. Of course no such rule as was then enabled has everdmeerand
its making now seems light years away. What we have seea 28002 has
been governmental retreat, for no child-centred reason, frostaitse at that
time; and, by contrast, a growing perception by the court thiédren in
private law proceedings require the services of a guardiaa frezjuently and
thus its increasing use of the power in Rule 9.5 to appoint ortbdor. The
famous Practice DirectiSrissued by the former President, Dame Elizabeth
Butler-Sloss, on 5 April 2004 was, so she tells me, a reactianperceived
growth in appointments of guardians under the rule which, in tthdentified
no criteria, was proceeding haphazardly across England and Wéles.
purpose of the direction, to the terms of which the governmeeedgwas not

to reduce the number of appointments — Dame Elizabeth was firntlyeof

's. 122(1) Adoption and Children Act 2002.
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view that in a significant minority of cases they wereughle and should be
encouraged — but rather to identify the circumstances in whichstiamyd be
made. As it happens, her ten guideline criteria were sogmifiy reflective of
suggestions which your Association had made in 1998ollowing the
introduction of the criteria, the number of appointments of guardiadsr
Rule 9.5 continued to rise. At that time CAFCASS was straggind in many
cases the appointments found their way to NYAS; and the resuftargecto
the Legal Services Commission, inclusive of course ofsémwices of the
NYAS guardian as well as of the advocate, was soon alarmingrgogat.
The view was taken that in particular district judges weaniscuous in the
appointment of guardians; and this led to the controversial inggridance by
Dame Elizabeth in February 2005 that save in exceptional citanoes only
circuit judges should make the appointments. Unsurprisingly distrittiejs
regarded the guidance as an insult as well as an inconvenienceaylsince
February 2005 the increase in appointments has continued regardless; the
were, for example, 17% more appointments of CAFCASS guardiang unde
Rule 9.5 in the year to March 2007 than in the precediag ye

16.Presently, of course, the reform of Rule 9.5 is under consioleralhe
Department of Constitutional Affairs issued a consultation paperthe
Separate Representation of Children in September'20@tich has rightly
attracted substantial criticism. Its central suggestiomehathat the separate
representation of a child should be required only where there gakidsues
to be resolved, for example where the child has evidencevéoagia legal

submission to make which cannot be given or made by an existing wagy
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1 CP/20/06.
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extraordinarily superficial. The consultation ended in December 20668he
department’s response to it was due to be published in March BO0iT.has
been progressively delayed and is not even available for our ecatsidh this
evening. | trust, however, that the DCA’s suggestion will ligadvawn and
that, while children in private law proceedings will not ladl provided with
guardians, Dame Elizabeth’s criteria will remain.

17.So far | have assumed — confidently — that the combinatigquaidian and
solicitor provides the ideal support system for children during thespdings.
But | must enter a word of caution. In 2003, under the title “Y®hout!?,
the NSPCC published a survey of the views of children in care. HiBen,
or 37% of those who answered the question, said that during the proceedings
no one had explained to them what was happening. These wereoitheref
children who had been represented by a guardian and a solicitor. Although i
was a reasonably large sample, | am sure that this soghyisiigh percentage
of negative responses should be treated with caution. The resparsesnly
from children who chose to complete the questionnaire; theiramesnof the
time when the proceedings were continuing may have dimmed or been
unconsciously put to one side for greater peace of mind; and, in shgingot
one had explained things to them, they were not necessajihgdaat they
had been of an age at which things could reasonably have been exptain
them. Nevertheless in my view the report flashes a lighguardians and
solicitors that they should adhere to clear procedures in ordamstare that
this explanatory function is discharged. Another arrestingsstatn “Your

Shout!”, albeit derived from only 50 responses, is that more tinee the
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number of children thought that their solicitor had been helpftihémn than
thought that their guardian had been helpful. Perhaps it is tle@olwith
intimate knowledge of the family justice system, who is in@gle better able
than the guardian to help the children to the balanced if limited uaddisg
which is my subject.

18.This leads me briefly to acknowledge the uniquely difficult mfiguardians
and solicitors — and indeed reporters under s.7 — in family proceedings.
some early stage these professionals have in effect tmigtknitwo warnings
to the children along the following lines. First: “Although we wgot to be
really upfront with us, we have to tell the court everything ingarthat you
say; so we’re sorry but you can’t tell us things in secret ymad must
remember that the court, and therefore also Mum and Dad, wliaply get to
know what you tell us”. Second: “Although it's a big part of our job to
represent you, to find out what you want for the future and why you want i
and to tell the judge about that, we also have to tell hint whahink is best
for you and that might be different from whgbu think is best for you”.
Although the professionals will put that stuff to them in fattér terms, | can
hardly imagine information, however well presented, which asentikely at
that early stage to inculcate in the children feelings of pgisamtment,
distance and even distrust towards them. It crosses my tmétdin their
eagerness to facilitate a dialogue with the children, the gsioigals may
occasionally find themselves underplaying those two featureghButould
be to set the children up for later betrayal and is a temptatibae tesisted at

all costs.
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19.The court’s decision whether summarily to return children to agiorsountry
in which they have been habitually resident, to be made pursuéuet ktague
Convention 1980 and the Child Abduction and Custody Act 1985, is of course
only a preliminary decision. It is not to identify the country in aththey
should permanently live nor the parent with whom they should live heor t
contact which they should have with the other; it is only émiifly the court,
whether foreign or English, by which those matters should be deesimi
Sometimes operation of the Convention requires direct focus on the efew
the children, in particular where the defence is thdtm of an appropriate
age and degree of maturity object to being returned abroad; in such
circumstances, as we have long recognised, an intervig¢iv theém by a
CAFCASS officer is essential. But there are other caseler the Convention
in which the decision falls to be made by reference to mattetigselg
unrelated to the children’s views, for example whether undefathieof the
foreign country the left-behind parent had rights of custody of whicin the
removal was in breach or whether he (for the left-behind p@serdually the
father) consented to or acquiesced in the removal. | do not forgetelven
where the father’'s consent or acquiescence is establishduke bgbducting
mother, the court retains a discretion nevertheless to dinecthildren’s
return abroad, in the exercise of which their interests bgllone relevant
factor; but one cannot say that, in the type of enquiry whiclveé identified,
the Convention permits any significant consideration by the couthef
children’s views. Thus in my opinion to collect views from the childin
such situations is often seriously to mislead them into thinkiagthieir views

will have a bearing on the case which the law very largedglpdes. Such is
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the background to my concern about Article 11.2 of the Brussels Isé&kv
Council Regulation 2083 which provides generally that in proceedings
under the Convention children should be given the opportunity to be heard
unless such appears inappropriate having regard to their age or dégree
maturity. Inln re D“ decided in the House of Lords last year, Baroness Hale,
for whom | have profound respect, suggeSteiat there was no good reason
for our courts, when required by Article 11.2 to collect the viekghe
children in the case of abductions from EU states, not alse tequired to do

so in the case of abductions from elsewhere and that thet&i®reourt’s
obligation to hear the children, usually by means of a CAFCAS®It,
extended generally to all proceedings under the Convention. No doubhevith t
type of defence to which | have referred in mind, Barohtzde conceded that
the relevance of the child’s views to the issues in aniagn under the
Convention might be limited; but, so she said, there was a mgowi
understanding of the importance of listening to children in fapribgeedings.
Perhaps you expect me to welcome this introduction of CAFCAS8euosfi
generally into proceedings under the Convention on the basis that such woul
at least afford some limited means of professional communic#biotne
children of information about the proceedings and perhaps partjcuarl
although it might be hard to help some children to look at them trwidna—
about their limited compass. But it is the indiscriminatgkasis on the voice

of the children even in proceedings in which the law affords it nioptaee
which offends me. Let our necessary development of children’s pratedur

rights in family proceedings be guided by logic and reason; not pedpsy

13 Council Regulation [EC] No 2201/2003
|n re D (A Child) (Abduction: Rights of Custody3q06] 3 WLR 989
15 paras [57] - [58].
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some mantra, thought no doubt to reflect zb#geistof children’s autonomy,
which misleads children into believing that their views areviaait when they
are irrelevant and which draws the resources of CAFCASS aveay f
situations in which there is a real need for improvement imgtiadity of the
service which it provides to children in family proceedings.

20.1 turn to the hot topic of whether judges should more often see childre
privately. No one suggests that such would be an appropriate oct@siba
judge to collect the evidence of children about historical mattersh as
alleged abuse. Two other reasons, however, are advanced in fayodges
seeing children. They are, first, that there is no bett®y for the judge
accurately to collect the views of children, in particutegit wishes for the
future, than by his speaking to them directly; and second thattngevith
the judge, either during the proceedings or upon their conclusion, coesribu
importantly to the children’s understanding of them. In the poor DCA
consultation paper dated September 2006 the two reasons areeadvatice
opposite order, as follows:

“Nevertheless, consideration ought to be given to judges
speaking to children as it would help redefine their perceptions
of “scary” judges and the “punitive ethos” of the court
environment. More importantly, it would help the judge obtain
an informed picture of the case without the interpretation of a
CAFCASS officer, even if the child’'s views cannot be
submitted as evidence.”

21.1 strongly disagree with the argument there said to be the myrertant,

namely that a judge’s interview is an appropriate vehicletlier court’s
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22.

collection of the views of children. In my opinion there are a itodk of
objections to it. The guardian, if there is one, and the reportder s.7, if
there is no guardian, are far more appropriate gatherers ointpattant
material. They have training in talking to children, in enablivegn by various
strategies to express themselves and in gauging the sigodicd what they
say and how they say it; and it is simply not good enough for us judges
protest that we ourselves are mostly fathers or mothersirardfew cases,
also grandparents. A friend in Australia tells me that, followieg interview
alone with a boy and her later judgment in court, an aggrieved atlnze an
affidavit in which he falsely alleged that, during her intewiwith the boy,
she had promised a different result. Unless the father wag d§gout what the
boy had told him, the boy had — for whatever reason — lied to the.fathe
deciding how to respond to the affidavit my friend was in a \ffycult
situation because she certainly did not wish to state or ey ihat the boy
was a liar. So, if only for protection from that sort of eveliyathe judge
would need the presence during the interview of another adultagerthe
judge’s personal clerk or a court clerk; but the addition of arskadult, also
probably unknown to the child, might add an extra layer of uncomfortable
formality upon the occasion.

In my view, moreover, the short interview with the judge wouldikedy to
present the children with a wholly inadequate opportunity for tteeair their
views and to convey their wishes. There would be insufficiem¢ in which
for them to develop the necessary psychological platformouidvbe a short,
stilted set-piece in a strange environment between a nervaédsotdipossibly

an almost equally nervous judge, who would need to begin with the
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problematical twin warnings to which, in the case of the other gsmfieals, |
have already alluded. Then, were the purpose of the intetoibawve been the
collection of the views and in particular of the wisheshef child, its content
would have to be disclosed by the judge to the parties in courtigdipdions,
such as Germany, in which the approach to decision-making osdhiss
truly inquisitorial, the judge, as the gatherer of the ne{es under no such
duty to convey everything to the adult parties. But, although agstime
describe our system as quasi-inquisitorial, it remains fundaftyenta
accusatorial; and this means, as Lord Justice Wall pointed outOi i20
Mabon v. Mabolf, that all relevant evidence, including any expression by the
child to the judge of his or her views and wishes, must beeglan court for
all to appraise and debate. Indeed | have always regarded ipasicularly
amateur aspect of our procedure that, where the judge has begsdpdrto
collect such evidence from the child by personal interviewrdpsrting of it
in court takes the form of an impromptu summary, in relation to twhie
would certainly not welcome the hard questioning often usefully adtared
to guardians and reporters about their reports of interviews wikthrei In
my view adult parties should be entitled, as they are in mdst &fates, to
read a transcript, if not to watch a videotape, of any suchvieteon the part
of the judge with the child, if not, indeed, to observe it liveviseo-link; but,
of course, any such recording arrangement would place an evenr gete
of formality upon the interview and thus perhaps of stress uparhitoe

23.1t is the other argument in favour of judges seeing children mmecgidntly

which attracts me; and it resonates perfectly with my stulbpmight. | speak

16[2005] 2 FLR 1011 at [38].
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not of an interview designed to elicit material from the cbildl of a meeting
designed to enable the child better to understand what will happére i
proceedings or, in particular, what has just happened in the proceddilngs
not suggest that such a meeting should become the norm: were itdpitlo s
would draw upon such a degree of judicial time as to create seritias e
delays in the despatch of family business. | also considetht@aime when
the substantive hearing is in progress would be a particulanbpriogriate
moment for the meeting to take place because it would be so easil
misconstrued, by the adults as well as by the child, agidge’s opportunity
for collection of material relevant to the imminent decisibbelieve, rather,
that it is occasionally prior to the substantive hearing, but artiqular
immediately after the hearing, that a meeting may be apatepr

24.In relation to the communication of children with the judge priorthte
substantive hearing, | consider that forms other than facecto rfeeetings
should be encouraged but that, in the case of reasonably matdrerciwho
firmly want it, such a meeting perhaps ought to be arrangehyatate with
any judge to whom the case has been firmly assigned. Theteendy the
obvious facility for the children, often with the help of the mgign or
reporter, to write a letter or note to the judge, which canpperaded to the
report. CAFCASS has recently developed two forms, one for afttone for
younger children, headed “My Needs, Wishes and Feelings”, wtithey
wish, can be completed by them, or by the CAFCASS officer upan the
behalf, and, again, appended to the report. Indeed would it be &siingich
of CAFCASS, or indeed of NYAS, that, if reasonably mature ahildare

keen that a short part of their interview with the officer shdadcaudio-taped
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25.

or videotaped, so that the judge can hear or see them, such sieould
arranged? If so, then such children might even depart fronvite format
and make a short address to the judge directly into the tapeleeaorto the
camera.

| suggest however that the more important area for development of our
practice is, in the case in particular of children who lagkiadian, for a face
to face meeting with the judge as soon as possible after timotehas been
made. In the Division | found myself at times convinced of thel neattempt

to communicate directly with such children after | had madee@sibn,
particularly with older children after | had made a decisiortraon to their
wishes. In particular | remember two cases, both about boys aoped 12
who were refusing to have contact with their fathers whiatag ordering or
was proposing to order in the future. In one case | drafted a fettene to
send to the boy and appended it to my judgment. In the draft | told hirh tha
had taken his views carefully into account but that, having hearganents
give evidence at length, | was convinced that it was innésest to continue
to see the father; that at an adjourned hearing in six montheg’ ltiwould
probably be ordering it; and that | strongly hoped that he would feeltabl
accept my decision. The idea really was to get him usettheoprospect,
however unpalatable, of seeing his father again and to show hirhhhdta
degree of respect for him, in the hope that he might recape it. For some
extraordinary reason, however, | stated in the judgment nothast would
welcome the parents’ views on the letter but that it would nateloé in the

absence of their consent; and in the event the father, wiertioular stood to
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benefit from despatch of the letter, inexplicably objected tosemding it’". |
resolved never to make such a mistake again. In the abker had, frankly, a
fairly uncomfortable meeting with a polite, intelligent but enthed boy, to
whom | attempted to explain in straight-forward terms the proadss
reasoning behind my order for contact. Neither boy had been regedsna
guardian; the work of the reporters under s.7 had been compledettiey had
not remained in court to hear the judgment and therefore could nekée @
explain it to the boys; and so | had taken the view that thereavase more
appropriate than myself to try to explain my decision to theam Isorry to
reflect upon the number of occasions upon which | concluded private law
proceedings relating to children not represented by a guardian without my
having given thought, still less having promoted discussion, about hgw the
should best be acquainted with my decision and my reasons for it. | now
believe that it should be a normal feature of a judge’s concludiGuah
proceedings to promote such a discussion.

26.Do you remember the decision of the Court of Appeal in 199RenB
(Change of Surnam®)in which three children, aged 16, 14 and 12, wanted to
assume the surname of their stepfather even for official pespsisch as the
entry on their passports and in which the Court of Appeal dismigeed
mother’s appeal against the judge’s refusal to allow thedo &07? | am afraid
that upon that appeal it was |, who, then as a judge of thelyFBivision
helping out temporarily upstairs, gave the only substantive judgméitht,

which the Lord Justice simply agreed. In the judgment | acknowdetge it

7 In the event it was good that I did not send &teet, for | had given insufficient reasons for my
decision and the Court of Appeal transferred thee ¢a another judgén Re T (Contact: Alienation:
Permission to Appea[R003] 1 FLR 531.

1811996] 1 FLR 791
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was almost unknown for a court to flout the wishes of children ofabat
Recently, in the course of as yet unpublished research, ridatiWilliams at
Sheffield University caused about 2,500 members of the public to kel pol
about the decision iRe B No less than 85% of them said that they disagreed
with it. In the face of criticism on that scale, ithiard for me to defend it. As it
happens, | still have great difficulty in accepting that countsukl sanction
demands by teenagers to be allowed to eliminate their $afnem their
identities even in that last residual respect. Be thatt @msy, in retrospect |
really should — at their ages — have offered to speakosethhildren and at
least to try to explain to them why we had reached our decisten. |
presentation to them by the mother and stepfather was surely adhmarthat

it was ridiculous.

27.1 refer briefly to children who want to be present in courtha&t hearing.
Competent adolescents who have been made parties and are directly
instructing solicitors are clearly entitled to be present througlhouélation to
other children, however, my line has been hostile to their presamthe basis
that they should be protected from the sight of dirty washing amd the
shrill sounds of parental and other conflict. | now consider thatstheeiis
more complex than that. Unfortunately many children will alrelaalye seen
and heard far worse from the top of the stairs. | now think thati¢bsion
whether to allow them to be present should be more carefutlg imathe light
of their age and maturity, of the nature of the issue befer court and of the
oral evidence likely to be given.

28.1 turn to quite the most enjoyable aspect of the work of the ygudige at trial

level; and it is directly related to my subject tonighspkak of the occasion
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when, following his making of an adoption order, the judge meetshihd
and his or her new, adoptive, parents, often with other mendjetiseir
family. The purpose of the judge’s adoption meeting is, of cotosmlebrate
the start of a new life for the child, and indeed for the sepin a manner
designed to enable the child to understand, to a greater or ¢egent, the
effect of the order and indeed perhaps even in later life s auescollect the
occasion. It seemed to me that, since they were by waglebration, these
meetings had to be parties. On my way into court on the day okdreng |
would go to Queensway, buy a chocolate cake and a pink candle aheé get t
patissierto pipe on to it the words “Melanie gets adopted”; and, withkdr
and things, the cake would form the centrepiece of the pamyetimes | also
bought a present for the child, perhaps, if very young, one of tippsdling
soft toys that are knitted to look like owls with spectacled Rumpole-type
wigs. Then, after the party, | would write a letter to ¢héd just on one side
of the paper so that, as | suggested, she could stick ih@mtbfe-story book,
and in which | said what an important day it had been foramer what a
wonderful party we had had. At the risk of sounding presumptuous, | sugges
that a letter for the life-story book is not a bad way of markivegday for the
child in a fairly permanent way.

29.There was one occasion when | embarked on the adoption hearing finty to
counsel for the Official Solicitor submitting, firmly but unexpely, that it
should be adjourned in order that further efforts be made toeldteat
biological parents in Ukraine. But, ladies and gentlemen, howall ihonesty,
could I grant an adjournment? ... | had bought the cake. On anotlasiatc

in Birmingham, following my making of an adoption order in contested
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30.

proceedings, the biological parents, who were of Chinese — Hong Kong
ethnicity, wanted to say goodbye to the child before they flewehdrhe
social worker suggested that the child, the adoptive and biolquacahts and
he and | should all have supper together in a Chinese restaurahichtthe
biological parents might guide us as to what was best taywat,the child
some presents and say farewell. Of course | had first tocextan their
counsel an unequivocal confirmation that they did not propose to appeial. |
not pretend that the supper was easy, particularly becauséaraly spoke
English and because the child was not very friendly towards theinj
nevertheless considered that the social worker had found an innagiwvay,
from the point of view of the child and also of the four adults, ofrearking

the end of her old life and the beginning of her new.

| loved adoption parties partly because they were genuinely goodnfiin a
partly because they were so gloriously unrelated to the pradtittee daw.
But, frankly, they were proving mildly expensive and in a rash morhent
decided to make a claim to deduct the cost of them from napkaxncome.
Never before or since has any entry on my tax return attrdeteattention of
the Inspector. He rang from Cardiff and gently asked me to explaat w
adoption parties were. Upon my doing so, he said that, having beerédopt
himself, he thought that they were a delightful idea. It soutalede as if he
was entirely human. His emollient words, however, were fatbwoy
assertions that | would be wholly unable to demonstrate that theofcasy
parties was necessarily incurred as part of my duties andhthé view my
claim was entirely out of order. At once | backed off; withdrewclaim; and

humbly promised never to venture another in future years.
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31.About six of the children whom | ordered to be adopted still correspaind wi
me. | treasure their continued communication with me, even thaalgtty,
their letters almost always arrive just prior to theithuays.

32.We should not forget one further, final stage at which a regquoayg be made
for information about proceedings by those who were the subject of them
refer to adults who wish to discover what was said in famibcgedings
which took place in relation to them when they were children. Tinsirport
of call will probably be their solicitor, if they had one, or tbeal authority, if
they were made the subject of a care order. They may howppevach the
court and ask to inspect the file. The initial question would bethven the file
was still available for inspection. District Judge Wallédre Senior District
Judge at the Principal Registry, tells me that filetatmg to family
proceedings are supposed to be kept at his court for 15 years sewptime
subject to some filleting, they are taken elsewhere foagéofor a further 50
years. Subject to a limited right for those who, as childrad,deen parties to
the proceedings, whether represented by a guardian or otherwisspéat
specified documents, adult applicants would under present rulek thee
district judge’s leave to inspect the file relating to thérayailable®. | find it
hard to imagine circumstances in which leave could properly beeckfi@¥
course, however, even if a transcript of the court’s judgmeahtelvar been
prepared, the court file might well not contain a copy of itsthaeek the
Ministry of Justice announc&a proposal to remedy this. It is that in all
public and some private law cases a transcript of the court'sngiigshould

routinely be prepared, kept — whether on the court file or elsewhend

9 Rule 10.20(1) and (3), FPR 1991.
20 «Confidence and confidentiality: Openness in fantiburts — A new approach” Cm 7131, 20 June
2007.
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33.

made available to children who were the subject of it upon their sequee
they have become 16 or 18. | strongly support the proposal.

| summarise my suggestions to you in this way. | believe taatyrof us who
work in the family justice system, probably in particular thelges and
lawyers, tend, without in any way meaning to do so, to underrate the
intelligence of children who are the subject of the proceedingscé&tainly
tend to forget the profound strain under which many of them laboue i@
proceedings continue as well as during their aftermath. Sontee Gdtain is
unavoidable while they wait for decisions, often of profound importémce
them, to be made. But of many of their grimmer nightmareshiidren can,
and should, more quickly be relieved. Regardless, however, of hawdllgou
they sleep, these children have a right to be enabled to stawlér to the
extent that is appropriate to their age and maturity, the dssaised in the
proceedings; the manner and time-scale in which the proceedinigsbréo
develop; the different roles of the participants in the procesgditige
paramountcy of their own welfare in the court’'s determinatiand; as a large
part of that, the respect which it pays to their viewsth&t conclusion of the
proceedings they also have a right promptly to understand not onlyttlre na
of the outcome but the main reasons for it. These rights run gdaxaliheir
right to express their views to the court but they have beerfulgssliscussed
and are thus perhaps more easily forgotten. Insofar as we jodgesome
more frequently to see the children face to face, we musteleour
pomposities in our wig boxes; file away our verbal conceits; take; not
patronise; and, above all, never mislead. This will befitse brush of most

children with the law; if we so conduct ourselves that they devetope
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respect for it, it may be more likely to be their only brushyitit But all the
professionals engaged in the proceedings on behalf of the chidrehonly
the judges but the guardians, the solicitors and the reporters — stoutd
convey to them, directly or indirectly, a fair image of oystem, namely — as

| hope — one which is operated by friendly, professional people whaovare a
of the strain under which the children labour; are concerned to mnthms
strain and to support them in their passage through the proceedingseand
committed to achieving the best result for them, and for thieme. Such are
the ways, so | suggest, by which we demonstrate appropriatel regahe

Ears of the Child in Family Proceedings.
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